INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE CHRYLSER CORPORATION : MDL No. 1239
n/k/aDAIMLERCHRYSLER :
CORPORATION PAINT LITIGATION

OPINION AND ORDER

Van Antwerpen, J. March 2, 2000

Plaintiff Sanneman (“Plaintiff”) brings this case against Defendant DaimlerChrysler
Corporation, formerly known as Chrysler Corporation (“Defendant”). Specificaly, Plaintiff
alleges consumer fraud and deceptive business practice (Count I), fraud (Count I1), breach of
implied warranty of merchantability (Count 111) and negligence (Count 1V), al arising from the
purchase of a vehicle manufactured and sold by Defendant with an allegedly defective paint job.*
Currently before the court is Plaintiff’s motion for class certification, by which she seeksto
establish herself as arepresentative of the proposed class. The Defendant has moved to oppose

Plaintiff’s motion, and a so to preclude certification of any class. The court has before it

1. Countslll and IV were dismissed by Judge Murphy of the Southern District of Illinois before
the litigation was transferred by him to this court. Judge Murphy based the dismissal on an
application of Illinois law, the relevant substantive law for this action. Because lllinois law
disallows Plaintiff’s allegations of breach of implied warranty of merchantability (Count 111) and
negligence (Count IV), we will not consider them here. Therefore, the only counts currently at
issue are Counts | and I1.



Plaintiff’s Motion for Class Certification, Defendant’s Motion in Opposition to Plaintiff’s
Motion for Class Certification and in Support of DaimlerChrysler’s Motion to Preclude
Certification of Any Class, Plaintiff’s Opposition to Chrysler’s Motion to Preclude Certification
of Any Class and Defendant’ s Reply thereto, and Plaintiff’s Opposition to Chrysler’s Motion for
Leaveto File A Reply in Support of its Motion.
I. BACKGROUND

The proposed class action seeks damages against DaimlerChrysler, based upon the claim
that Chrydler fraudulently concealed a paint defect in many of the vehicles it manufactured
beginning on or about 1990. The material facts aleged by the Plaintiff are briefly as follows.

By 1985, many automobile manufacturers, including Defendant, were “painting many of
[their] vehicle lines with the Ecoat paint system,” which involved two paint layers. an epoxy
electrocoat primer (Ecoat) and an overlying topcoat. See Pl.’sMem. at p. 7. According to
Plaintiff, this new industry-wide system failed to prevent topcoat delamination, which became
endemic among vehicles painted with the Ecoat system. Id. at 8. Topcoat delamination occurs
when the Ecoat, or epoxy primer, chalks and delaminates, causing the paint to fall off vehicles.
Id. According to Plaintiff, the “root cause” of the chalking and delamination is exposure

ultraviolet rays, which react with the primer.? Before the use of the Ecoat system, Chrysler

2. Defendant deniesthat UV rays are the sole cause of basecoat delamination, citing its expert
witnesses conclusions that:

. . . basecoat delamination can occur for avariety of reasons, including (1) environmental
damage (e.g. air pollution, acid rain, industrial fallout, insecticide spraying, smoke, bird
excrement, tree sap, hail, exposure to sun); (2) physical destruction (e.g. driving on gravel
roads, abrasion, vandalism, collision, owner maintenance and use); (3) various
manufacturing glitches (e.g. bad paint patches, assembly line stops, surface
contamination, improper paint application, improper baking, and film thickness); and (4)
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vehiclesincluded an intermediate coat, between the primer and the topcoat, which was “ opaque
primer surfacer that shielded the epoxy coat from UV.” Id. at 7. Once Chrysler began using the
Ecoat system, eliminating the opagque primer surfacer, vehicle paint jobs were failing
prematurely, “within just afew years of manufacture,” solely because of delamination. 1d. at 15.3

Although Plaintiff asserts that ultraviolet rays are the root cause of the Ecoat
delamination, she accepts that certain variables accelerate “a vehicle' s susceptibility to topcoat
delamination.” Id. at 15. These variables, identified by PPG, one of a handful of Ecoat paint
suppliers, are: (1) type and amount of UV absorbers; (2) topcoat bake; (3) color pigmentation; (4)
topcoat film thickness; (5) electrocoat primer bake; and (6) electrocoat chemistry.

Plaintiff’s contention is that Chrysler knew of this problem and the cause of Ecoat
delamination due to ultraviolet ray exposure by 1990,* but concealed its knowledge and
information until 1997. 1d. at 14. She states that the Defendant and/or various of its Deal erships
“refused to pay the cost to repair or repaint the [damaged] vehicles,” and that when asked by

potential class members about the cause of the delamination, “falsely stat[ed] that [it was] caused

the existence and extent of other paint “problems’, including surface abrasions, stone
chipping, erosion, and others.

Def’sMem. at p. 7.

Additionally, Defendant points out that studies have found some vehicles which suffer
basecoat delamination “with no evidence of any failure of the electrocoat epoxy (including
ultraviolet chalking. . .).” Def.’sMem at p. 8; see also Hess Aff. At § 21, indicating that
delamination can occur without a corruption of the epoxy coat.

3. In comparison, according to Plaintiff, before the use of the Ecoat system automotive paint
jobs were expected to last approximately ten years. Pl.’sMem. at p. 15.

4. Plaintiff claims that the automobile industry - and, by implication, Chrysler - in fact had
significant forewarning of the problem of epoxy primer chalking and delamination when primer
was not protected from ultraviolet rays. Pl.’s Mem. at 6-7.
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by factors not attributable to Chrysler’s. . . application of primer, paint or other coating.” Am.
Compl. at 1 17.

Plaintiff isaresident of Madison County, Illinois. Am. Compl. at 2. On January 14,
1995, she purchased a used 1990 Plymouth Voyager from an Illinois automobile dealer; Plaintiff
remains in possession of the car. Id. Her claim appearsto be that her vehicle was among those
with the latent paint defect of Ecoat delamination that Chrysler sold without disclosing the defect
to purchasers and lessees. Id. at 1 21. In 1995, shortly after purchasing the used vehicle,
Plaintiff’s husband questioned a serviceman about the exterior paint during an unrelated service
appointment. The paint appeared to be “chipping” from the vehicle, and Plaintiff’s husband
asked the serviceman to have a Chrysler representative contact him.®> Def.’s Mot. at p.2; see also
Sanneman Dep. at p. 60. No representative ever contacted the Plaintiff or her husband, and the
matter was not followed up or pursued further. Id.

In her Amended Complaint, Plaintiff sought class certification for “all those persons who
purchased or leased Chrysler motor vehicles from the model years 1986-1997, inclusive, with
serious paint defects that Defendants refuse to repair.” In her subsequent Motion for Class
Certification, however, she has narrowed the proposed class and limited potential class members
to “citizens and entities of Illinois.” She now seeks certification of three classes and one sub-
class, the only proposed classes at issue here. The Common Law Fraud class, Illinois Consumer

Fraud sub-class, and Breach of Express Warranty class are each defined as follows:

5. The car was no longer covered by its limited written warranty at that time.
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All citizens and entities of |llinois who: () are the original® and current owner of a model
year 1990 - 1997 Chrysler vehicle that was painted with Ecoat and no primer surfacer on
which the color topcoat is presently delaminating; or (b) are the origina and current
owner of such avehicle and previously paid, in whole or in part, to repaint their vehicle's
delaminating topcoat; or (c) previously owned such a vehicle and paid to repaint their
vehicle' s delaminating topcoat.

The lllinois Consumer Fraud class differs dightly from the above, as follows:

All citizens and entities of 1llinois who: (a) are the current owner of amodel year 1990 -
1997 Chrysler vehicle that was painted with Ecoat and no primer surfacer on which the
color topcoat is presently delaminating; or (b) are the current owner of such avehicle and
previously paid, in whole or in part, to repaint their vehicle’' s delaminating topcoat; or (¢)
previously owned such avehicle and paid to repaint their vehicle' s delaminating topcoat.

Plaintiff asserts that she is an adequate representative for the classes, and that her claims

are typical of the claims of members of the proposed classes. Am. Compl. at § 16.

1. DISCUSSION

Class actions are governed by Federal Rule of Civil Procedure 23. A plaintiff seeking

class certification "must establish that al four requisites of Rule 23(a) and at least one part of

Rule 23(b) are met.” Baby Neal v. Casey, 43 F.3d 48, 55 (3d Cir.1994); see FED. R. CIv. P. 23.

Rule 23(a) provides that:

One or more members of aclass may sue. . . as representative parties on behalf of all only
if (1) the classis so numerous that joinder of all membersisimpracticable, (2) there are
guestions of law or fact common to the class, (3) the claims. . . of the representative
parties are typical of the claims. . . of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class.

6. For the Breach of Express Warranty class, “origina” is expanded by Plaintiff to include those
who “purchased a‘used’ vehicle within the original warranty period and had the warranty
transferred.”



Rule 23(b)(3), the relevant subpart in this matter, is satisfied if the court finds that the questions
of law or fact common to the members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for the fair and
efficient adjudication of the controversy. The instant case also presents the issue of sub-classes;
each class and sub-class must meet the requirements of both Rule 23(a) and Rule 23(b). Reilly v.

Gould, Inc., 965 F.Supp. 588, 596 (M.D. Pa.1997) (citing Retired Chicago Police Association v.

City of Chicago, 7 F.3d 584, 599 (7th Cir.1993)).

Plaintiffs bear the burden of proving that al of the requirements for certification have

been met. Eisenv. Carlisle & Jacquelin, 417 U.S. 156, 163 (1974). District courts must

undertake a “rigorous analysis' to ensure that the putative class and its proposed representative

satisfy each of the prerequisites to class certification. See Gen. Tel. Co. of Southwest v. Falcon,

457 U.S. 147, 161 (1982). Baby Neal, 43 F.3d at 55; Lachance v. Harrington, 1996 WL 53801

(E.D. Pa. Feb. 6, 1996). Moreover, the court has broad discretion in determining whether a
particular action complies with Rule 23. See Horton at 487
For the reasons that follow, Plaintiff’s motion for class certification is denied. We also

decline to grant Defendant’ s motion to preclude certification of aclass.’

A. Class Definition
A prerequisite to aRule 23 action is the actual existence of a“class.” See, e.q., Inre A.H.

Robins Co., 880 F.2d 709, 728 (4™ Cir. 1989); Clay v. American Tobacco Co.,188 F.R.D. 483

7. Although our order denies Defendant’s motion to preclude class certification, we note that if
Plaintiff was to pursue a nationwide class, she would face a number of complications in addition
to those considered here.



(S.D. 1. 1999). The class must be sufficiently identifiable without being overly broad. See

Alliance to End Repression v. Rochford, 565 F.2d 975, 977 (7th Cir.1977); Substitutes United

for Better Schools v. Rohter, 496 F. Supp. 1017, 1021 (N.D. Ill. 1980). Assuming that the

genera outlines of membership can be determined at the outset of the litigation, aclass will be

deemed to exist. See Alliance to End Repression at 977; Reilly, 965 F. Supp. at 596. Plaintiff’s

class and sub-class definitions, as construed in the motion filed in this court on September 17,
1999, are not problematic with regard to this basic, liberal requirement.

Defendant claims that “the proposed class cannot be determined readily without
additional fact-finding,” see Def.’sMem. at 17, based in part on Plaintiff’s history of varying
class definitions, the first of which was “all those persons who purchased Chrysler motor
vehicles which were improperly painted by Chrysler Corporation causing the paint to peel
abnormally, and which Chrysler refusesto repair.” Pl.’s Compl. at 4. While we might agree
that the foregoing class definition would be overly vague, we believe that each one of Plaintiff’s
four current definitions would exclude individuals who are at best vaguely tangentia to the

litigation, and would only include individuas who might reasonably be considered as potential

class members.® See, e.q., Hagansv. Wyman, 527 F.2d 1151 (2d Cir. 1975).
However, the practical issue of actually identifying class membersisindeed problematic,

asit presents serious administrative burdens that are incongruous with the efficiencies expected

8. Thisinitial inquiry on class definition is distinct from those required by Federal Rule of
Civil Procedure 23. The conclusion that Plaintiff’s proposed classes and sub-class are as precise
asrequired by the liberal attitude toward definition reflects only the law governing the basic class
definition requirement.



in aclass action.? Determining a membership in the class would essentially require a
mini-hearing on the merits of each class member’s case, which initself renders a class action

inappropriate for addressing the claims at issue. See Wansrath v. Time Warner Entertainment

Co., L.P., 1997 WL 122815, at *3 (S.D.N.Y. March 17, 1997) (certification denied, asit would

“bring thousands of possible claimants whose presence will. . . require a multitude of mini-trias.

.. which will be tremendously time consuming and costly”); Luedke v. Delta Airlines, 155 B.R.

327, 332 (S.D.N.Y. 1993) (certification denied because it would require “an unmanageable
number of individualized, somewhat subjective determinations of the validity” of the potential

claims); Hagenv. City of Winnemucca, 108 F.R.D. 61, 63 (D. Nev. 1985) (certification

improper when it would necessitate the court “to determine whether a person’s. . . rights had
actually been violated in order to determine whether that person was a class member”); Dunn v.

Midwest Buslines, Inc., 94 F.R.D. 170, 171-72 (E.D. Ark. 1982) (class certification improper

where it required “afinding of discrimination in order to define the class’). Because it would be
impossible to definitively identify class members prior to individualized fact-finding and
litigation, the proposed classes and sub-class fail to satisfy one of the basic requirements for a

class action under Rule 23 of the Federal Rules of Civil Procedure. See Crosby v. Social Security

Administration, 796 F.2d 576, 579-580. (1* Cir. 1986).

B. Rule 23(a)
1 Numerosity

Under Rule 23(a), a party seeking class certification must demonstrate that the proposed

9. Seediscussioninfraat I11.C.1. and I11.C.2.



classis“so numerous that joinder of all membersisimpracticable.” FED. R. Civ. P. RULE
23(a)(1). Plaintiff aversthat this requirement, which is consistently construed liberally, is
satisfied, “because members of the proposed Classes are so numerous and geographically
dispersed throughout Illinois. . ..” Pl.’sMot. at 5. The Defendant does not appear to challenge
the Plaintiff’s claim that the class would include “thousands of Illinois vehicle owners.”° Based
on the record, and given the asserted size of the proposed class, we find that Plaintiff has

satisfied the numerosity requirement. See Wilson v. Pennsylvania State Police, 1995 WL

422750, at *2 (E.D. Pa. July 17, 1995); Rosen v. Fidelity Fixed Income Trust, 16 F.R.D. 295,

298 (E.D. Pa. 1995).

2. Commonality

The commonality requirement of Rule 23(a) requires that there exist questions of law or
fact common to the members of the proposed class. Commonality exists when proposed class

members challenge the same conduct of the defendants. See, e.q., Califano v. Y amasaki, 442

U.S. 682, 701 (1979). “The commonality requirement will be satisfied if the named plaintiffs
share at least one question of fact or law with the grievances of the prospective class. Because
the requirement may be satisfied by a single common issue, it iseasily met.” Baby Neal, 43 F.3d

at 56;see dso Alliance to End Repression, 565 F.2d 975; Y eager's Fuel v. Pennsylvania Power &

Light Co., 162 F.R.D. 482, 486 (E.D. Pa. 1995).

In the instant case, Plaintiff alleges that commonality exists based on avariety of issues

10. Defendant, in afootnote, states that lack of aclear class definition defeats the numerosity
requirement. However, Plaintiff has adequately defined “the class in away that enables the court
to determine whether a particular individual is a class member,” which is sufficient for 23(a)(1)
purposes. Safran v. United Steelworkers of America, 132 F.R.D. 397, 400-01 (W.D. Pa. 1989).
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common to each class member. See Pl.’ s Mem. at p. 17. On behalf of each proposed member,
Plaintiff challenges the Defendant’ s use of the Ecoat paint system, and the alleged failure to
disclose that the vehicles purchased by each proposed class member “contained a latently
defective paint job.” 1d. Each class and sub-class are clearly linked to the alleged misconduct.

Given the low threshold for the commonality requirement, we conclude that Plaintiff
shares at least one question of law or fact with the prospective classes and sub-class, and
therefore satisfies the requirement.

3. The"Typicality" Requirement

Rule 23(a)(3) requires that the claims of the representative party be typical of the claims
of the proposed class. FED. R. Civ. P. RULE 23(a)(3). This requirement “effectively ‘limits the

class claims to those fairly encompassed by the named plaintiff's claims.”” General Telephone

Co. of Southwest, 457 U.S. at 156 (quoting General Telephone Co. of Northwest v. EEOC, 446

U.S. 318, 330 (1980)). Unlike the numerosity and commonality requirements, which evaluate
the sufficiency of the classitself, the typicality requirement assesses the sufficiency of the named

plaintiff. See Weissv. York Hospital, 745 F.2d 786, 810 (3d. Cir. 1984).

The Third Circuit recently outlined the criteriaa plaintiff must prove to satisfy 23(a)(3).
The court concluded that “the typicality inquiry is intended to assess whether the action can be
efficiently maintained as a class and whether the named plaintiffs have incentives that align with
those of absent class members so as to assure that the absentees’ interest will be fairly
represented.” Baby Neal, 43 F.3d at 57. Essentially, the named plaintiff’s claims must be
typical, “in common-sense terms, of the class, thus suggesting that the incentives of the plaintiffs

are aligned with those of the class.” Id. at 55. This requirement “preclude[s] certification of

10



those cases where the legal theories of the named plaintiff potentially conflict with those of the
absentees.” 1d.

The typicality requirement may be met despite the existence of factua distinctions
between the claims of the named plaintiffs and the claims of the proposed class. 1d. at 58;

Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d Cir. 1985). Rather, a court’ s inquiry must involve

“whether ‘the named plaintiff'sindividua circumstances are markedly different or . . . thelega

theory upon which the claims are based differs from that upon which the claims of other class

members will perforce be based.”” Baby Neal at 57-58 (citing Hassine v. Jeffers, 846 F.2d 1609,
177 (3d. Cir. 1988)). If “the class representatives. . . present those common issues of law and
fact that justify class treatment, thereby tending to assure that the absent class members will be

adequately represented,” then 23(a)(3) is satisfied. Hoxworth v. Blinder, Robinson & Co., 980

F.2d 912, 923 (3d Cir.1992) (quoting Eisenberg, 766 F.2d at 786). Most courts share afairly

permissive approach to therule. See, e.q., Markham v. White, 171 F.R.D. 217, 223 (N.D. Ill.

1997); Hummel v. Brennan, 83 F.R.D. 141, 145 (E.D. Pa. 1979); Cohen v. Uniroyal, Inc., 77

F.R.D. 685, 691-692 (E.D. Pa. 1977). “[E]ven relatively pronounced factual differenceswill
generaly not preclude afinding of typicality where thereis astrong similarity of legal theories."
Baby Neal, 43 F.3d at 58 (internal quotation and citations omitted)

Because the test for typicality is not demanding, see, e.0. In re Ford Motor Co. Vehicle

Paint Litig., 182 F.R.D. 214, 218 (E.D. La. 1998) (citing Shipesv. Trinity Inds., 987 F.2d 311,

316 (5" Cir. 1993)), we find that the Plaintiff has met her burden. Plaintiff’s basic and primary
allegation - that Defendant failed to disclose the Ecoat paint defect that manifested itself in

ultraviolet-ray induced topcoat delamination, after the expiration of express warranties - extends
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to each potential member of the proposed class. The claims of Plaintiff and al members of the
proposed class stems from this contention.

4, Adequacy of Representation

Another class certification prerequisite is that the plaintiff “will fairly and adequately
protect the interests of the class.” FED. R. Civ. P. 23(a)(4). The Third Circuit has stated that this
inquiry should determine whether the putative plaintiff “has the ability and incentive to represent
the claims of the class vigorously, that he or she has obtained adequate counsel, and that thereis
no conflict between the individual’ s claims and those asserted on behalf of the class.” Hassine
at179 (citations omitted); see also Hoxworth 980 F.2d at 923 (“the plaintiff must not have
interests antagonistic to those of the class’). The Supreme Court has repeatedly held that such
persons “must be part of the class and ‘ possess the same interest and suffer the same injury’ as

the class members.” East Texas Motor Freight Sys. v. Rodriguez, 431 U.S. 395, 403 (1977)

(quoting Schlesinger v. Reservists Committee to Stop the War, 418 U.S. 208, 216 (1974)). Rule

23(a)(4) does not require, however, that the representative be the “best” representative. See Piel

v. National Semiconductor Corp., 86 F.R.D. 357, 366 (E.D. Pa. 1980) (citing Wetzel v. Liberty

Mutual Insurance Co., 508 F.2d 239, 247 (3d Cir. 1975)).

In the instant case, Plaintiff’ s interests are not antagonistic to or conflicting with the
classes or sub-class, as she seeks the same remedy that other potential class members would seek.
Moreover, Plaintiff has the sameinterest and injury - repair of her vehicle' s topcoat delaminating
from UV rays - that all other class members would have.

However, Defendants argue that Sanneman isn’t representative of al of the proposed

classes and sub-class, as sheisnot an “original owner” of any vehicle at issue. Plaintiff admits as
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much in her reply to Defendant’ s original motion, seeid. at 23, suggesting that this court alow
an adequate class representative to intervene. Indeed, it appears at this point in the litigation that
Plaintiff represents at most only one of the proposed classes or subclasses. She isthe owner of a
used vehicle, and therefore neither “previously [owned]” nor is“the original. . . owner” of the
vehicle, asrequired for two of the proposed classes and the proposed sub-class. Therefore,
Plaintiff would not be an adequate representative of any owners of new vehicles, but only
gualifiesto represent the Illinois Consumer Fraud class, which requires previous or current, but
not original, ownership. We agree with Defendant that this Plaintiff would unlikely be a

satisfactory representative of the various classes in any event. See General Tel. Co. v. Falcon at

156 (1982).
There are possible alternatives to dismissal in such a situation. These include alowing a
proceeding to continue solely on behalf of the named party, limiting the class to those persons

who would be adequately represented by the named party, see Andrews v. Bechtel Power, 780

F.2d 124 (1% Cir. 1985), establishing subclasses see McMahon Books v. Willow Grove Assocs.,

108 F.R.D 32 (E.D. Pa. 1985), or broadening the representative group, see Barkman v. Wabashu,

674 F. Supp. 623, 633 (N.D. Ill. 1987). However, while this litigation could not proceed as
currently proposed by the Plaintiff, with her representing each class and the sub-class, afinal
determination for handling thisissueis obviated by our finding that proposed class fails to satisfy
the requirements of 23(b)(3).

Rule 23(a)(4) further requires that “the plaintiff's attorney must be qualified, experienced,
and generally able to conduct the proposed litigation.” Hoxworth, 980 F.2d at 923 (citations

omitted); see also Hassine at 179. This requirement is meant to ensure appropriate representation
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of absent class members who will be bound by the judgment. See Landy v. Amsterdam, 96

F.R.D. 19 (E.D. Pa 1982). Plaintiff has submitted biographies of the firms representing her and
proposing to represent the class; based on the quite extensive experience of the firmsinvolved, as
well as the competence attested to by various judicial authorities quoted in the firms

biographies, we agree that Plaintiff’s counsel is sufficiently experienced for the representation
they have undertaken. Pl.’s Ex. 19; see Allen v. Butz, 390 F. Supp. 836 (E.D. Pa. 1975); Hoban

v. USLIFE Credit LifeIns., 163 F.R.D. 509, 514 (N.D. IIl. 1995) (despite ajudge’s

disappointment with counsel in an unrelated case, the attorneys “[had] been found adequate by
other judges. . . and their resumes indicate that they have successfully prosecuted numerous class
actions in the past”). Given the record at this stage, including the apparent willingness and ability
of Mr. Weiss to vigorously pursue the litigation, we have no reason to find Plaintiff’ s counsel

unable to conduct the litigation herein considered.

C. 23(b)

In addition to satisfying the 23(a) requirements, a putative class must comply with at least

one of the sub-parts of Rule 23(b). See Baby Neal v. Casey, 43 F.3d 48, 55-56 (3d Cir. 1994).
Rule 23(b)(3) requires that “questions of law or fact common to members of the class
predominate over any questions affecting only individual members, and that aclass action is
superior to the other available methods for the fair and efficient adjudication of the controversy.”
FED. R. Civ. P. 23(b)(3).

Satisfaction of the 23(a) commonality requirement, or any of the Rule 23(a)

requirements, is not an indication that 23(b)(3) is likewise satisfied. See, e.9., Amchem Products
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V. Windsor, 117 S.Ct. 2231, 2249 (1997) (the predominance inquiry is “far more demanding’
than the commonality requirement of Rule 23(a), as it “tests whether proposed classes are

sufficiently cohesive to warrant adjudication by representation”);Y eager’s Fuel, Inc., 162 F.R.D.

at 486 (“finding that. . . joinder isimpracticable’ is not inconsistent with afinding that plaintiff
“failed to demonstrate [superiority]”; this assertion “would effectively vitiate any meaningful
distinction between the numerosity requirement and the superiority requirement”). After
reviewing the issues entailed by the facts in this case, we conclude that common issues do not
predominate over individual issues, and that certifying the proposed case would not, as required,
further economies of time, effort, and expense, or be otherwise superior to other methods of
adjudication.

1. Predominance

A class action may be certified under Rule 23(b)(3) only if “questions of law or fact
common to the members of the class predominate over any questions affecting only individual
members.” 1d. Of course, the required predominance of common issues does not mean that
individual issues must be non-existent; class members need not be identically situated asto all
issues, so long as their claims are not in conflict with each other. Any individual differences,
however, must be of lesser overall significance than the common issues, and they must be

manageable in asingle class action. See Chin v. Chrysler Corp., 182 F.R.D. 448, 453

(D.N.J.1998) (citations omitted).
Chrysler asserts that because each member must prove fact and extent of damage,

individual issues will predominate over these aspects of the litigation. We agree. Although

certain factual issuesin this case may be proven on acommon basis, possibly many more require
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individual examination. See Bogosian, 561 F.2d at 455. Furthermore, the need to establish
injury and causation with respect to each class member will necessarily require a detailed factual
inquiry including physical examination of each vehicle, an mind-boggling concept that is
preclusively costly in both time and money. We will not certify a class that will result in an
administrative process lasting for untold years, where individual threshold questions will
overshadow common issues regarding Defendant’ s alleged conduct. Accordingly, we conclude
that Plaintiff has not adequately shown that common issues predominate over individual issues.
Courts are hesitant to certify classesin litigation where individua use factors present
themselves, such as cases involving alegedly defective motor vehicles and parts. The
administrative burdens are frequently too unmanageable for a class action to make sense in such
cases. Indeed, thiswas true in the recent case involving alleged defects equal to those claimed
here; the opinion in that case is not only on point but very instructive to this court. In Ford Motor

Co. Vehicle Paint Litig., 182 F.R.D. 214, the court held that Rule 23(b) precluded certification of

aclassfor reasons equally applicable here. On the issue of common defect, the court found that
“common issues do not predominate,” stating:

This case does not involve asingle failure event or asimple, fungible product. Rather,
Ford’s challenged course of conduct spanned at least seven years and involved different
models of vehicles, painted a variety of colors at different plants, using different paint
formulae. . . .[P]laintiffs’ expert agrees that one or more of the factors cited by Ford does
affect the failurerates. . . expected from the elimination of spray primer. . . . [and he]
testified that whether the defect will manifest itself at al depends on other factors besides
whether it was painted with spray primer. Further, he did not dispute that failure rates
vary based on how individual drivers used their vehicles and on the environmental factors
to which the vehicles were exposed.

Id. at 220. The court concluded that “the putative plaintiffs' vehicles are not similarly situated on
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the defect issue.” 1d.** The Court’s reasoning aptly expresses our misgivings in the case before
us.”?

In the instant case, the proposed classes comprise at least eight model years, 13 different
manufacturing plants and hundreds of makes and models, with hundreds of different kinds and

colors of paint supplied by two different paint companies.™® There is no one product, let alone

11. A state court in Washington, faced with the same claims as were presented in Ford Motor
Co. Vehicle Paint Litig., and as are present here, declined to certify a state-wide class. Schurk v.
DaimlerChryder Corp., No. 97-2-04113-9SEA (King County, Washington). The court’s
reasoning was based on the Ford case, and its conclusion was that causation and damages would
require separate proceedings for each purported member. Seeid.

12. Plaintiff attempts to distinguish the facts of the present case from those in Ford Motor Co.
Vehicle Paint Litig. by alerting us to the fact that the latter never mentions “* basecoat
delamination’ or even the word ‘delamination.”” We consider this thin argument disingenuous at
best, for whether or not the word “delamination” is used in the Ford litigation, this court is
convinced by the facts as described in the Ford opinion that the issue was essentially the same.
To wit, “Ford eliminated the intermediate spray primer. . . Plaintiffs assert that the absence of
spray primer. . . isa‘defect’ that causes the paint on the automobile to peel prematurely and to
flake.” Id. at 216.

In the following paragraph, we are informed that “Plaintiffs claim that [Ford knew] that
ultraviolet light was penetrating the enamel color coat and the high build electrocoat causing the
color coat to separate from the electrocoat.” 1d. This court finds no meaningful distinctions
between that description and Plaintiff’s own, regardless of the absence of the term
“delamination.” P]laintiffs also stress that the Ford court discussed peeling paint, athough we are
at alossto distinguish meaningfully between peeling and “shedding.” See Pl.”s Mot. for Class
Cert. At 3-5.

Plaintiff’ s attempt appears to be to convince this court of the following: that Ford’'s “high
build electrocoat” system, without the intermediate primer coat, peeled when subjected to
ultraviolet light, but that the peeling is clearly distinct from the delamination that develops when
Chrysler’s high build electrocoat system, without an intermediate primer coat, is subjected to
ultraviolet light. Indeed, at least one of Chrysler’sinternal documents that was submitted by
Plaintiff explains that “paint delamination. . . [causes] the clearcoat or basecoat to flake, or. . .
ped...” Pl.’sEx. A-B (emphasis added).

13.  Defendants point out that the Ford litigation involved only three vehicle models spanning
four years, significantly lessthan in the instant case. See 182 F.R.D. at 216-217. Of course, a
consideration in that case as in many proposed nationwide class actions was the variations in
state laws. That is not an issue for this court, as Plaintiff proposes an Illinois, not nationwide

17



one act, to evaluate; indeed, during the years at issue Defendant sold hundreds of thousands of
vehicles; we cannot conceive of how to manage the flood of people who will believe they might
bein the class.™

Also, each vehicle must be examined to determine whether its paint coat isin fact
delaminating, as well as whether the vehicle was painted using the Ecoat system.™ Most
individuals with some sort of paint problem on their vehicles will not be able to discern whether
delamination has occurred (let alone the cause of the delamination); even many who suspect that
their paint problem is not delamination understandably might want to be assured that they are
correct. Each of potentially thousands - according to Plaintiff’s own assertion - of vehicles would
have to undergo a physical inspection to determine whether the owners or former ownersarein
the proposed class. Plaintiff offers us no way of solving the problems thiswill create, especialy
as determining whether a car is delaminating and, if so, what is the cause, requires defacing the
vehicle with the cross-hatch adhesion test, and up to 60 minutes testing time per vehicle. The

years time and extensive costs this will entail would alone be sufficient to sway us toward

class.

14. Plaintiff herself aversthat different members of the class were treated “ differently with
respect to the repairs [Chrysler] agreed to perform. Compl. at  25.

Also, we concur with Defendant’ s concerns over determining such issues as what
Plaintiff intends by “Chrysler vehicles.” If Plaintiff means all the Chrysler nameplates, including
those manufactured by other automobile manufacturers, then the variation of car models and
manufacturing sites would be greatly increased, exacerbating the administrative problems the
proposed action would present.

15. Not al vehicles manufactured by Chrysler between 1990 and 1997 were painted in the
manner at issue here. Some of those vehicles, for instance, were painted with alayer of primer - a
third layer of paint - over the electrocoat primer. Others were painted using the low-build
electrocoat system, which is not the system is question in this case. See Hess Aff. at 1 15.
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refusing class certification.

While ultraviolet rays may indeed cause delamination of Chrysler vehicles painted with
Ecoat, unlessit can be determined that ultraviolet rays are the sole cause of paint delamination
and that they will cause delamination of vehicles painted with Ecoat and no intermediate primer,
individual fact-finding would be necessary in this proposed class action. Plaintiff’s expert has
declared that the cause for Ecoat basecoat delamination is always ultraviolet rays. Roobol Decl.
a 15, 7, 38. However, he acknowledges that other causes may contribute to or exacerbate the
problem. While this court has already determined that Roobol’ s proffered testimony meets the
Daubert standards for scientific expert testimony,® the accepted proposed testimony is not that
all Ecoat delamination is caused by UV rays, but that “ultraviolet (“UV”)-induced ‘top coat
delamination’ is a defective condition in automobile paint jobs. . . .” Seefn. 12. We specifically
stated in our order that delamination could have causes other than ultraviolet rays, and that Dr.
Roobol would not testify otherwise. Seeid. Therefore, this expert testimony will not obviate the
need to determine, for each delaminating vehicle offered by the proposed class members, the

cause of the delamination. Even if ultraviolet rays are the root cause of delamination, a

16.  OnJanuary 11, 2000, after oral argument by counsel for Plaintiff and Defendant, we
denied Defendant’ s Motion to Strike or Exclude Expert Testimony. We concluded that Dr.
Roobol’ s proposed testimony was proper under Daubert and the Federal Rules of Evidence. See
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993).

In our order, we explained that “Dr. Roobol plansto testify that. . . ultraviolet (“UV”)-
induced ‘top coat delamination’ is a defective condition in automobile paint jobs, which is
caused by UV light degrading the underlying electrocoat epoxy primer. The UV light thereby
causes the epoxy to “chak” and delaminate, and thus lose adhesion to the overlying topcoat.” We
further noted that we acknowledged that “internal tests also reveal that there are other types of
delamination,” but that “counsel for Plaintiff assures us that Dr. Roobol is only referring to
delamination caused by UV infiltration into the epoxy.”
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determination will nonethel ess be necessary, for each vehicle, as to whether any other factors
contributed to the delamination.

Because the experts do not agree that ultraviolet rays are always the root cause of
delamination, or that they ever are the only cause, proof of damages would most likely have to be
made vehicle-by-vehicle, assessed according to how much of the damage is due to these
contributing factors. Additional to thisisthat each vehicle that has suffered ultraviolet-induced
basecoat delamination will have borne the paint defect differently, and on that basis alone the
cost of repair, or the resale value of the vehicle, will be individualized. Aswe have already
pointed out, since delamination that is caused by ultraviolet rays might have had other
contributing factorsto either the existence or rate of delamination, the amount of damages would
have to be calculated in light of those factors. For example, other, unrelated paint problems that
occur as a vehicle ages can make the vehicle susceptible to basecoat delamination, as those
problems can decrease the paint’s overall thickness. See Urban Aff. at. 1 16. This type of
individualized determination of damages, especialy when contemplated for thousands of

potential class members, weighs strongly against certification. See Ford at 220;Broussard v.

Meineke Disc. Muffler Shops, Inc., 155 F.3d 343 (4™ Cir. 1998)."

Moreover, thereisthe issue of whether avehicleis delaminating at all. Plaintiff avers that
an adhesion test, which will conclusively determine whether avehicle is delaminating, takes a
mere five minutes. Defendant disputes this, and also argues that an adhesion test is not sufficient

to determine class membership. We agree with Defendant on that second point, and note that at

17.  Of course, the mere need to calculate actual damages “on an individual basis should not
preclude class determination when the common issues which determine liability predominate.”
Bogosian, 561 F.2d at 456.
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the very least, each vehicle found to have the delamination defect will also have to be investigate
to determine whether or not it was painted (1) with Ecoat, and (2) without an intermediate coat of
paint. As we have already spelled out, the maintenance and care of each vehicle likely would be
subject to scrutiny to discover whether the proposed class member or anything other than
ultraviolet rays contributed to the delamination problem, notwithstanding the “root cause’ of
ultraviolet penetration. Defendants experts attest to as much; common sense persuades this
court. See Hess Aff., Urban Aff.

The need to analyze each of “thousands’ of vehicles presents yet another administrative
problem in that the cross-hatch adhesion test, easy as it might be, costs money to perform, and
entaills damage to acar’s paint coats. Obvioudly this test would be performed on a number of
vehicles that turn out to be excluded from the proposed classes | eaving the question of who
would pay for the tests and subsequently necessary repairs. Defendants clearly are not
responsible for the costs associated with tests required to demonstrate basecoat delamination, at
least for those vehicles that turn out not to fall within any class definition. Plaintiff has not
suggested that she or her counsel will assume responsibility for the costs.

Plaintiff’s car exemplifies the specific and individual nature of the test required to
determine whether a person qualifies for one of the proposed classes or sub-class, aswell asthe
individualized analysis of actual damages caused by UV rays harming an inferior paint system.
Plaintiff’s car had traveled more than 120,000 miles at the time it was inspected, and it appeared
to have been poorly maintained. See Urban Aff. at § 22-24. Among other signs of wear and poor
maintenance, the roof was rusted in spots, and on some parts of the car bare metal was exposed.

The car was found to be chipped, dented, scratched and rusted in various areas
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We note out particular concern about the group of people who “previously owned such a
vehicle and paid to repaint their vehicle's delaminating topcoat. Given that these people are no
longer in possession of the vehicle, proof of topcoat delamination would prove impossible in
some cases. Also, potential members who claim that their vehicles suffered topcoat delamination
that has since been repaired will face adifficult task of proving the cause and extent of
delamination, as well as the necessity of the repairs already undertaken. This applies not only to
the previous owners discussed above, but to “original and current owner[s]” who have “paid. . .
to repaint their vehicle' s delaminating topcoat.” Whileit is concelvable that some of these
people will have records sufficient to indicate that their vehicle' s topcoat was delaminating, itis
likely that most will have a much greater challenge in so proving.

Moreover, Plaintiff seeksto include in each proposed class and subclass those vehicle
owners who paid either in whole or in part to repaint the topcoats. Clearly these are two separate
groups of people; the definition would include those who paid entirely to repaint and those who
contributed a modest or even negligible sum. In any event, cars that have been repaired are not
available for the same crosshatch test recommended by Plaintiff for cars “on which the color
topcoat is presently delaminating.” Determining the members of the proposed classes with
regard to those who are no longer in possession of their vehicles and those who have already
repaired their allegedly delaminating topcoat seems very difficult indeed.

The Louisiana District Court also examined “Ford' s knowledge and conceal ment,”

necessary elements of the Plaintiff’s case on liability. See In re Ford Motor Co. Vehicle Paint

Litig. at 220. Again with facts similar to those in the instant case, the court determined that

knowledge and concealment would have varied over the proposed time period, as “Ford’ s state of
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knowledge was not uniform over the period” and “certain of its alleged ‘concealing’ activities
occurred in 1992,” and therefore could not have affected purchasers of cars from before that
time. 1d. at 220-222.

Plaintiff’s own papers purport that the Defendant’ s knowledge and conceal ment were not
undifferentiated from 1990 through 1997. Plaintiff points out that by 1997 Defendant almost
surely knew of the delamination problems associated with ultraviolet rays and Ecoat. However,
she makes no such claims for the early years of the class period, and by way of examples of
similarly situated automobile manufacturers, makes Defendant’ s case that the knowledge of this

particular type of delamination varied significantly over the class period.”® Because knowing

18. Plaintiff argues that the Defendant’ s knowledge in 1990 appliesto all Chrysler vehicle
purchasers from that time forward. However, during the time period for the proposed class,
Defendant’ s knowledge of the issue of delamination nonetheless likely changed. Plaintiff cites
various materials produced in the automobile industry that attest to different levels of or evolving
knowledge by some manufacturers, including Chrysler. E.g., Pl.” Exs. 14 (1993 GM bulletin), A-
B (Chrysler 1994 videotape), 17 (Chrysler 1997 document).

We cannot simply look to Defendant’ s knowledge as it was in 1990 in evaluating the
claims of potential class members whose vehicles were purchased years later. Any intervening
knowledge, such as repair and maintenance techniques, afuller or sharper - or perhaps lesser -
understanding of delamination and the Ecoat system, or attempts to obviate delamination in
future vehicles, would be highly relevant to any class member whose vehicle was painted
whenever that knowledge accrued. Presumably, knowledge of paint delamination did not occur in
tidy and identifiable time segments that could be used to segment the class, but was a devel oping
concern not clearly described according to particular dates.

Furthermore, we cannot agree with Plaintiff that Chrysler fully knew of the paint defect
and its attendant solutions, complications, and so on, any more than the Defendant in the Ford
litigation knew of those things. Plaintiff herself imputes the knowledge of one or another
automobile manufacturer to Defendant; yet she would have us disregard that fact and assume
Chrysler was possessed of information that Ford was not.

Moreover, thisis not aruling on the merits of the case. Plaintiff’s contention that
Defendant knew all it needed to by 1990 does not arisein full until the reply brief, and it arises
with little documentation to support it.

We note, finaly, that Plaintiff claims that “no class member knew of the defect’ s cause
until 1997,” which she rests solely on the appearance of an investigative television story about
paint delamination. Thisis rather poor evidence to support the proposition that none of the
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concealment is arequired element of Plaintiff’s fraud claims, Defendant’ s knowledge would
have to be determined for each time period at issue. Clearly, Defendant’ s knowledge would not
be class-wide.

Also, Plaintiff claims common law fraud, which in Illinois requires that a plaintiff prove
reliance on afalse statement. Common law fraud claims are frequently not certified, as the

relevant individual issues would predominate. See, e.d., In re Herley Secs. Litig., 161 F.R.D. 288

(E.D. Pa. 1995) (negligent misrepresentation required showing of individual reliance); Gavron v.

Blinder Robinson Co., 115 F.R.D. 318 (E.D. Pa. 1987) (common law fraud claims necessitated
showing of individual reliance upon the misstatements). For fraudulent concea ment, Plaintiff
must demonstrate the Defendant had a duty to disclose afact that it failed to reveal. See Connick

V. Suzuki Motor Co., Ltd., 675 N.E. 2d 584 (lII. 1997). Showings of duty, failure to disclose, and

reliance obviously would have to be made for each class member, who purchased vehicles from a
wide variety of sources, including previous owners, and might or might not have had the

requisite relationship with Defendant for afraud claim. See In re General Motors Corp. Anti-

Lock Brake Prods, Liab. Litig., 966 F. Supp. 1525 (E.D. Mo. 1997), aff’d 172 F.3d 623 (8" Cir.

1999).

Defendant’ s affirmative defenses present more issues to be decided on an individual
basis. These defensesinclude: statute of limitations or laches; Plaintiff’ s fault, either by action or
by failure to maintain the vehicle; failure to attempt reasonably to ascertain information allegedly
concealed by Defendant; barring of claims by prior arbitration award, res judicata, settlement and

release, or accord and satisfaction; lack of standing; unjust enrichment; and barring of claims of

thousands of potential class members were aware of delamination’s cause before 1997.
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members who no longer own their vehicles. See Def.’s Ans. to Am. Comp. at p. 4-10. The
merits of most of these defenses will have to be determined according to each individual
plaintiff, as some of them hinge on facts specific to each class member.”® See e.q. Barnes v.

American Tobacco Co., 161 F.3d 127, 149, cert. denied 119 S.Ct. 1760 (1999) ; Broussard, 155

F.3d 342; Arch v. American Tobacco Co., 175 F.R.D 469, 491 (E.D. Pa. 1997) (certification was

not warranted, asindividualized inquiries would be required into members addictions and
causation, product defect, and affirmative actions).

In complex cases where no one set of operative facts establishes liability, where no single
proximate cause applies to each potentia class member and to each defendant, and where
individual issues outnumber common issues, the district court should question the
appropriateness of aclass action for resolving the controversy. As our above discussion makes
clear, myriad individual issues thus far evident in this case represent an impediment to class
action. The benefits of class action are essentially offset by the sheer number of individual issues
that would arise in this litigation. When individual rather than common issues predominate, “the
economy and efficiency intended by class action treatment are lost and the need for judicial
supervision and the risk of confusion are magnified.” 7A Charles A. Wright & Arthur R. Miller,
Federal Practice and Procedure § 1778 (1986). On thisissue of predominance aone, we would
deny Plaintiff’s Motion for Class Certification.

2. Superiority

Rule 23(b)(3) also requires that a class action be “ superior to other available methods for

19. The defense that purported class members who no longer own their vehicles are thereby
barred would not require individual inquiry, but would simply rule out an entire subclass of
proposed members.
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the fair and efficient adjudication of the controversy.” 1d. The Rulelists several factors pertinent
to this question:
(A) the interest of members of the classin individually controlling the prosecution or
defense of separate actions; (B) the extent and nature of any litigation concerning the
controversy already commenced by or against members of the class; (C) the desirability
or undesirability of concentrating the litigation of the claimsin the particular forum; (D)
the difficulties likely to be encountered in the management of a class action.

A finding of predominanceis not an indication that the superiority requirement will be satisfied;

however, frequently afinding that individual issues do not predominate is accompanied by a

finding that a class action is not superior. SeeInre Ford Motor Co. Vehicle Paint Litig. at 224

(citing Castano v. American Tobacco Co., 84 F.3d 734, 745 n. 19 (5" Cir. 1996)); see also FED.

R. Civ. P. 23(b)(3), Advisory Note. We find that even if Plaintiff could have satisfied the
predominance requirement, her class certification motion would fail the superiority requirement.
The question isindeed a close one. Generdly, it isdesirableto litigate similar, related
clamsin oneforum. That interest isespecially significant in cases such asan MDL casg, in
which the recovery being sought by each plaintiff might not be sufficiently large to render

individualized litigation alikely possibility. See, e.q., Phillips Petroleum Co. v. Shutts, 472 U.S.

797, 809 (1985). Also, that oneissue of aclass action might require individualized inquiries will

not necessarily doom the proposed litigation. See, e.9., In re School Asbestos Litigation, 789

F.2d 996, 1008-09 (3rd Cir. 1986) (fact that damages may not be assessed on class-wide basis
should ordinarily not preclude certification of class).

However, in order to find superiority, a court must find al other methods of resolving the
issuesin acaseto beinferior to aclass action. The Plaintiff offers us no evidence that a class

action is clearly superior, and we find that she would be unable to do so. Plaintiff’s claim that the
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recovery of each class member will not be adequate to justify the expense of individual litigation
raises a significant factor in determining superiority of the class action mechanism. However,
because in this case a number of “mini-trials” would be imperative, the costs associated with a
class action would be very high; due to the necessary individual litigation of a number of issues,
the cost savings would not be marked. Plaintiff’ s related efficiency-based arguments become less
forceful in light of considerations of the likely ensuing post-certification mess, and the extensive
administrative problems that the action would present render it inappropriate. If there existed
only alimited number of issues for which there could be no class-wide resolution, the court could
perhaps certify these cases as class actions and then take steps to alleviate the problems raised by
these issues.

However, asin the Ford Motor Co. Vehicle Paint Litig. case, we believe that “[e]venif it

were appropriate to fragment a core liability trial on [Chrysler’s] conduct from mini-trials on
causation, reliance, damages and affirmative defenses, this would seem to defeat the purported
economies of classtreatment.” Id. at 224. Courts are hesitant to certify a class where

“determining a membership in the class would essentially require a mini-hearing on the merits of

each case.” Forman v. Data Transfer, 164 F.R.D. 400, 403 (E.D. Pa. 1995)(emphasis added); see

also Hagen, 108 F.R.D. at 63; Dunn, 94 F.R.D. at 171-72.% If certified as presently proposed, this

20. That, of course, would effectively vitiate any meaningful distinction between the numerosity
requirement and the superiority requirement, for once a district court concluded that joinder is
impracticable, the court would be required to also conclude that a class action is superior to
alternative methods of resolving the parties dispute. That, however, isnot what Rule 23(a)
mandates. See Wilson v. Pennsylvania State Police Dep't, 1995 WL 422750, at *2 (E.D. Pa. July
17, 1995) (noting that to satisfy the numerosity requirement, joinder must be impracticable, not
impossible; “[ijmpracticability is a subjective determination based on number, expediency, and
inconvenience of trying individual suits.”).
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case would quickly devolve into an unmanageable morass of divergent legal and factual issues.
See FeD. R. Civ. P. 23(b)(3) (noting that a court evaluating the superiority class action device
should consider "the difficulties likely to be encountered in the management"” of the class action).
Such divergent issues are sufficiently numerous to negate any efficiencies brought on by the use
of the class action device in this case. Additionally, the same problem of overlapping proof of

issues would exist in this action. See Ford Motor Co. Vehicle Paint Litig. at 224 (“in aredl trid

there is often overlapping proof of issues. . . so that proof in one phase will berevisited in
another™).

Aswe explained previously, merely identifying the anticipated class members would
present the court and the parties with an impractical task. Plaintiff offers no realistic proposas
for efficiently determining class members, and, as one example, given that Defendant has no
“current records of all present or former owners of new and used ‘ Chrysler vehicles,”
determining what individuals meet the threshold requirement suggests that this court would have
to engage itsalf in elaborate fact-finding regarding each purported class member.

Aswe discuss at length above, whether a car’ s paint job qualifies under the proposed
class definition is not a straightforward matter. At issue are eight model years, during which time
Defendant manufactured vehiclesin 13 plants, adopting the Ecoat process at different times. See
Hess Aff. a 14. Not all 1990-1997 vehicles were painted with Ecoat, and some of those that
were actualy included the intermediate layer Plaintiff complains was missing from the vehicles

at issue. Others have an intermediate layer on some parts of the vehicle?* Plaintiff offers no

21. According to Defendant’ s expert, this group includes Plaintiff’s vehicle. See Hess Aff. at
111 15-16, Ex. 2. Putting aside issues of how to determine whether delamination of a vehicle was
occurring on a section painted with an intermediate layer, the parties' conflicting stances
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solution to determining which of this multitude of vehicles might actually conform to her
proposed definitions; Defendant claims that the determination would have to be “on a vehicle-by-
vehicle basis by reference to the vehicle identification number and to DaimlerChrysler’ s data
concerning vehicle manufacturing and assembly.” Def.’s Mem. at p. 21; Hess Aff. at  15.

Although the instant case differs from the similar In re Ford Motor Co. Vehicle Paint Litig., in

that this case implicates the laws of only one state, whereas the latter potentially implicated the
laws of fifty states, we find that the prevalence of individua questionsis not thereby mitigated
sufficiently.?? Also, at least one state court refused to certify a state-wide class on similar facts.

In another case involving allegedly defective motor vehicle components, the court found
that a class action was not a superior means to procure afair adjudication. The court was most
concerned with the factual disputes over four engine systems, comprising at least 23 components

and used in 17 or more vehicle models over five years. Walsh v. Ford Motor Co., 130 F.R.D.

260, 276-277 (D.C. D.C. 1990). Thisscenario issimilar to the one before us, which involves
numerous plants, vehicle models, and variations in paint applications and configurations, as well
as an eight-year time period.

Persuasive to our finding isthat attorneys’ fees are authorized by the Illinois Consumer

Protection Act, and punitive damages are allowed for common law fraud claims. 815 1.L.C.S.

exemplify the disputes this litigation would face with respect to each individual vehicle, and the
difficulty of resolving these issues.

22. Defendants devote a significant portion of their initial memorandum arguing the
impracticability of applying awide variety of state fraud laws in this case. However, Plaintiff
does not attempt to establish a nationwide class; she seeks only to establish aclassin lllinois.
Therefore, Defendant’ s concerns regarding this court’ s need to construe varying state fraud laws
are not relevant.
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505/10a(c); Roboserve, Inc. v. Kato Kagaku Co., 78 F.3d 266, 275 (7" Cir. 1996). The ability to

recover attorneys feesor punitive damages belies the projected problems of a negative value
suit, and offsets the potential costs associated with individual litigations for relatively small
financial amounts. See, e.q., Arch at 296.

Finally, we take heed of the finding of some courts that a class action is not superior
when it would result in relatively small recoveries for individual class members while either

exposing defendants to large administrative costs or consuming judicial resources, on top of the

necessary abundance of court time for supervision. See Parker v. George Thompson Ford, Inc.,

83 F.R.D. 378 (N.D. Ga 1979); John Does 1-100 v. Boyd, 613 F. Supp. 1514 (D. Minn. 1985).

We conclude that the economy to be achieved by class treatment of the issuesis more
than counterbalanced by the numerous issues relevant only to a particular class member. The
few issues that might be tried on a class basis in this case, balanced against those that must be
approached individually, establish that the time saved by the class action procedure would be
relatively insignificant.

In sum, we conclude that a 23(b)(3) class action in this case would be absolutely
unmanageable. A trial would require resolution of numerous factual and legal issues. If the
plaintiff was to prevail, computing each individua class member's damages would be an endless
task. The decision to deny certification in this case necessarily involves the exercise of some
discretion, as adistrict court must be able to avoid creation of alarge and unwieldy class, where

it is not necessary to protect the plaintiff’ s rights. See Wilcox v. Commerce Bank of Kansas

City, 474 F.2d 336 (10th Cir. 1973). Because the Plaintiff has been unable to demonstrate the

superiority of aclass action, we decline to certify the proposed classes and sub-class.
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[11. CONCLUSION
Plaintiff has failed to satisfy the requirements of Federal Rule of Civil Procedure 23,
because she is not an adequate representative for each class and sub-class, because common
issues do not predominate over the individual issues raised by thislitigation, and because a class
action would not be a superior mechanism for adjudicating the claims at issue. The
administrative burdens that would present themsel ves throughout foreclose the possibility of a
successful class action as proposed by the Plaintiff.

For the foregoing reasons, we deny Plaintiff's Motion for Class Certification.
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHRISTINA M. SANNEMAN,
Plaintiff
Cause No. 98-6044 (S.D. 111.)
V.

CHRYSLER CORPORATION

n/k/aDAIMLERCHRYSLER

CORPORATION,

Defendant.

OPINION AND ORDER

AND NOW, this 2nd day of March, 2000, upon consideration of Plaintiff’s Motion for
Class Certification filed on September 17, 1999; Defendant’ s Opposition to Plaintiff’s Motion
for Class Certification, filed November 19, 1999; Defendant’ s Motion to Preclude Certification
of Any Class, filed November 19, 1999; Plaintiff’s Opposition to Chrysler’s Motion to Preclude
Certification of Any Class, filed December 30, 1999; Defendant’ s Reply Memorandum in
Support of its Motion to Preclude Certification of Any Class, filed February 3, 2000; and
Plaintiff’s Opposition to Chrysler’s Motion for Leave to File Reply in Support of its Motion,
filed February 4, 2000; it is hereby ORDERED as follows:

1. Plaintiff’s Motion for Class Certification, filed on September 17, 1999, is
DENIED.

2. Defendant’s Motion to Preclude Class Certification, filed on December 30,
1999, isGRANTED IN PART with respect to this case, and DENIED in all other
respects without prejudice.

3. The parties have fourteen days from the date of this order in which to submit
statements on any remaining substantive issue, pursuant to our Scheduling Order
of April 7, 1999.
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BY THE COURT:

F.S. Van Antwerpen, U.S.D.J.






